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 1.  TIME:  9:00   CASE#: MSC15-00411 
CASE NAME: ANDERSON VS. BANK OF AMERICA 
HEARING ON MOTION TO ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CRAIG M. ANDERSON, ALISON F. ANDERSON 
* TENTATIVE RULING: * 
 
Moot – see Line 2. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00411 
CASE NAME: ANDERSON VS. BANK OF AMERICA 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY CRAIG M. ANDERSON, ALISON F. ANDERSON 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01735 
CASE NAME: ANNA PARK VS. JEFFREY TRAYNOR 
HEARING ON MOTION FOR DETERMINATON OF GOOD FAITH SETTLEMENT 
FILED BY JEFFREY TRAYNOR 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-02157 
CASE NAME: PORTIER VS. RAMSAY 
HEARING ON MOTION FOR ATTORNEY'S FEES 
FILED BY JILL RAMSAY, MICHELLE RAMSAY 
* TENTATIVE RULING: * 
 
Hearing continued by Stipulation to 11/29/17 at 9:00 a.m. in Dept. 9. 
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 5.  TIME:  9:00   CASE#: MSC16-00611 
CASE NAME: WAUTHION-MELGER VS. CHEVRON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANA WAUTHION-MELGAR 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00617 
CASE NAME: ORTIZ VS MIRANDA 
HEARING ON DEMURRER TO COMPLAINT of ORTIZ 
FILED BY LYDIA AMY MIRANDA 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 10 days leave to amend. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS WINGARD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 
 

 Defendants’ demurrer is sustained as to the Second, Third, and Fifth Causes of Action 

(CCP § 430.10 (e)) and overruled as to the First, Fourth, and Sixth Causes of Action.  Plaintiffs 

may amend the complaint as to the Second, Third, and Fifth Causes of Action and shall amend 

it as to the First, Fourth, and Sixth Causes of Action, all as stated below.  The amended 

complaint shall be filed and served on or before November 22, 2017.   The basis for this ruling is 

as follows. 

First Cause of Action, Breach of Contract: 
 
In their First Amended Complaint (the “FAC”), plaintiffs allege that they have been 

renting the property located at 424 Camberly Court, San Ramon, California (the “Property”) 
since 2010 relying on defendants’ agreement that plaintiffs could buy it, and paying over-market 
rent to secure an option for such purpose.  (Complaint, ¶ 5, 6.)   

 
The original complaint alleged that on August 2, 2016, defendants made an offer (¶ 7), 

later described as written (¶ 8), to sell the Property to plaintiffs for $1,754,399.00 and that 
plaintiffs accepted this offer in writing.  (¶ 8.)   

 
The FAC now alleges instead that the purchase agreement was made on July 28, 2014.  

The FAC attaches emails dated July 14, 2014 and July 28, 2014 in support of this allegation.  
The email of July 14, 2014 is from defendants to plaintiff Jumoke Oyedele.  In pertinent part, 
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it reads that defendants “came up with a purchase price of $1,754,399.”  Defendant Dyan 
Wingard said she had explained to her husband, defendant James Wingard, that plaintiffs were 
waiting on funds for the purchase price.  “[H]e is fine with that but he wanted to lock in on a price 
in light of the current housing market . . . . We are willing to wait until your funds become 
available to proceed with the purchase.  However, we do feel it is necessary for us to draw up a 
purchase agreement to protect both our interests.” 

 
Plaintiff Jumoke Oyedele replied in the email dated July 28, 2014, stating, “I will like this 

to be a notice of intent that we will be purchasing the house, our home for your requested price 
of $1,754,399 as a locked down price.  I will let you know as we get nearer to the date when the 
funds are available exactly when you will get our offer.” 

 
An agreement for the sale of real property is invalid, “unless [it], or some note or 

memorandum thereof, [is] in writing . . .”  (CC 1624 (a)(3).)  The contract, or memorandum, 
may be informal.  It can consist of an exchange of telegrams, and thus likewise of emails.  
It need not be lengthy, even when a sale of real property is involved.  It is sufficient so long as it 
contains the essential terms, which are the purchase price and the identities of the buyer, the 
seller, and the property.  (See King v. Stanley (1948) 32 Cal.2d 584, 588, overruled on other 
grounds in Patel v. Liebermensch (2008) 45 Cal.4th 344; Breckinridge v. Crocker (1889) 78 Cal. 
529. 534-535 (“A memorandum of the agreement is sufficient, and it may be found in one or 
more papers, some or all of which may be telegrams.”)). 

 
The two emails here are ambiguous.  The first may be an offer, or it may just be an 

invitation to plaintiffs to make an offer in a formal purchase agreement.  The second may be an 
acceptance of an offer, if the first email was an offer.   Or, even if the first email was an offer, the 
second may just be a temporizing document for it implies plaintiffs will make an offer later, when 
they have the necessary funds. 

 
While the FAC and the attached emails do not give the impression of a particularly 

strong case, the court must overrule a demurrer if the complaint states a cause of action under 
any legal theory.  (Charpentier v. L.A. Rams Football Co. (1999) 75 Cal.App.4th 301, 307.)   
The rule that a complaint may not allege terms in conflict with an attached contract applies only 
when the attached contract is unambiguous.  (SC Manufactured Homes, Inc. v. Liebert (2008) 
162 Cal.App.4th 68, 83.  Where the attached contract is ambiguous, the court must accept the 
construction of the contract given to it by the plaintiff.   (See Ibid.)   

 
Here, defendants have not persuaded the court that the complaint fails to allege a 

cause of action for breach of contract.  While the two attached emails raise numerous questions, 
the court cannot resolve the key issues of contract formation and interpretation here at the 
pleading stage. 

 
In the Reply Brief, defendants argue, “Plaintiffs boldly claim that, without a penny of 

consideration paid to Defendants, they secured an indefinite locked in price on a close to $2 
million home via email three years ago.”  (Reply Brief at 3:16-18.)  However, a reasonable 
construction of the FAC is that there was consideration, in the form of acceptance of a higher-
than-market price for the Property or the payment of over-market rent.  Whether there was a 
time limit for payment of the purchase price and what the ultimate deadline was cannot be 
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determined at the pleading stage. 
 
However, anticipating the possibility of a motion for summary judgment or adjudication, 

the court orders plaintiffs to amend the complaint to separate their legal theories from their 
claimed remedies.  Plaintiffs shall file a Second Amended Complaint collapsing the current First, 
Fourth and Sixth Causes of Action into a single cause of action for breach of contract, 
requesting appropriate relief, whether that be specific performance, damages, or an injunction. 
 

Second Cause of Action, Constructive Trust: 
 
The demurrer to this cause of action is sustained, with leave to amend.  
 
“A constructive trust is an involuntary equitable trust created by operation of law as a 

remedy to compel the transfer of property from the person wrongfully holding it to the rightful 
owner. . . . The essence of the theory of constructive trust is to prevent unjust enrichment and to 
prevent a person from taking advantage of his or her own wrongdoing.  [¶]  The principal 
circumstances where constructive trusts are imposed are set forth in Civil Code sections 2223 
and 2224.   Section 2223 provides that ‘[o]ne who wrongfully detains a thing is an involuntary 
trustee thereof, for the benefit of the owner.’  Section 2224 states that ‘[o]ne who gains a thing 
by fraud, accident, mistake, undue influence, the violation of a trust, or other wrongful act, is, 
unless he or she has some other and better right thereto, an involuntary trustee of the thing 
gained, for the benefit of the person who would otherwise have had it.’”  (Communist Party v. 
522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 990 (emphasis added).)  Thus, one of the 
required elements for a claim to impose a constructive trust is wrongdoing or a wrongful act. 

 
Plaintiffs have not cited any authority stating that the wrongful act may be the failure of a 

party to an arms-length transaction to perform a contract.  Therefore, the demurrer to this cause 
of action is sustained.  Plaintiffs may amend to allege a cause of action alleging a legal theory 
warranting the imposition of a constructive trust. 

 
Third Cause of Action, Equitable Lien: 
 
The demurrer to this cause of action is sustained, with leave to amend.   
 
“[C]onstructive trusts and equitable liens are very much akin to each other, and their 

basic purposes to identify and impress upon certain property the beneficial rights that have 
arisen in an innocent party who in some way contributed to the acquisition, protection or 
improvement of that property are, in general, the same. We use, however, different names to 
indicate the different types of situation, elements of approach and kind of relief available. The 
basic definition . . . relating to . . . constructive trusts has been crystallized into statutory form in 
California. . . . [¶]  Many of the liens formerly cognizable only as ‘equity liens"’ have also been 
incorporated into statutory form but, in the main, the ‘equity lien’ is still nonstatutory. It is much 
favored by the courts to do justice and prevent unfair results.  [¶]  ‘Every express executory 
agreement in writing, whereby the contracting party sufficiently indicates an intention to make 
some particular property, real or personal, or fund, therein described or identified, a security for 
a debt or other obligation, or whereby the party promises to convey or assign or transfer the 
property as security, creates an equitable lien upon the property so indicated . . .’”  (Holder v. 
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Williams (1959) 167 Cal. App. 2d 313, 316 (emphasis added).) 
 
Plaintiffs have not shown how the facts that have been alleged about this case can 

support the remedy of an equitable lien.  The FAC does not allege that defendants made an 
agreement that the Property would be the security for a debt or obligation.  However, plaintiffs 
may amend to allege a cause of action alleging a legal theory warranting the imposition of an 
equitable lien. 

 
Fourth Cause of Action, Breach of Contract (Specific Performance): 
 
The demurrer to this cause of action is overruled, but plaintiffs must file a Second 

Amended Complaint for the reasons set forth above regarding the First Cause of Action.  
Further, plaintiffs have adequately alleged that damages are an inadequate remedy.  (See CC 
§ 387; FAC, ¶ 27.)   
 

Fifth Cause of Action, Breach of Good Faith and Fair Dealing: 
 
The demurrer to this cause of action is sustained, with leave to amend.  While an 

obligation of good faith and fair dealing is implied in every contract, a cause of action for breach 
of that obligation is superfluous if the allegations of the complaint allege nothing more than the 
breach of an express term of the contract.  (See Careau & Co. v. Security Pacific Business 
Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)  The FAC is unclear what defendants did here 
to prevent plaintiffs from enjoying the benefits of the contract other than breaching their express 
agreement to sell the Property to plaintiffs for the agreed price. 

 
Sixth Cause of Action, Injunction: 
 
The demurrer to this cause of action is overruled, but plaintiffs must file a Second 

Amended Complaint for the reasons set forth above regarding the First Cause of Action. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01031 
CASE NAME: AZZOPARDI VS DEUTSCHE BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DEUTSCHE BANK NATIONAL TRUST COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Deutsche Bank National Trust 

Company, as Trustee for American Home Mortgage Assets Trust 2007-5, Mortgage Backed 

Pass-Through Certificates, Series 2007-5 (“Deutsche Bank”) and Ocwen Loan Servicing, LLC 

(“Ocwen”) (collectively, “Defendants”). The Demurrer relates to the First Amended Complaint 

(“FAC”) filed by Plaintiff Saviour Azzopardi (“Plaintiff” or “Azzopardi”). The FAC alleges causes 

of action for (1) declaratory relief; (2) cancellation of instruments; and (3) wrongful foreclosure 

(violation of Civ. Code § 2924(a)(6)). 
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Defendants demur pursuant to Code of Civil Procedure § 430.41(e) on the grounds that Plaintiff 

has failed to allege facts sufficient to state causes of action for his claims. For the following 

reasons, the Demurrer is sustained, without leave to amend. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Subject Property”). FAC at ¶ 1. 
On or about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American Home 
Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Subject Property. FAC at ¶ 9. 
AHM Acceptance later filed for Bankruptcy on or around August 6, 2007. Id. at ¶ 11. On or about 
August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee under the Deed of 
Trust. Id. at ¶ 12. Plaintiff alleges that this Substitution of Trustee is void. Id. at ¶ 13. On or about 
August 27, 2008, MERS executed an Assignment of the Deed of Trust to American Home 
Mortgage Servicing, Inc. FAC at ¶ 14. Plaintiff alleges that this Assignment was robo-signed and 
as a consequence, is also void. Id. Plaintiff alleges that this Assignment also is void for the 
additional reason that it was made after AHM Acceptance had filed for bankruptcy. FAC at ¶ 15.  

MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about April 
12, 2012. FAC at ¶ 16. As with the prior assignment, Plaintiff alleges that this assignment is void 
because it was made after AHM Acceptance had filed for bankruptcy. Id. at ¶ 17. Plaintiff 
alleges that this 2012 assignment is void for the additional reason that MERS lacked authority to 
execute the assignment to Deutsche Bank. Id. at ¶ 17.  

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. FAC at ¶ 19. Plaintiff alleges that this assignment was void as well. Id. at ¶ 20. On May 
13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. Id. at 
¶ 21. On September 25, 2014 PDS recorded a Notice of Trustee’s Sale. Id. at ¶ 22. 

Analysis 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
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(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiff’s other claims, and as discussed below, Plaintiff has 
not alleged facts sufficient to state his claims. As a consequence, Plaintiff has not alleged facts 
sufficient to state a claim for declaratory relief.  

Cancellation of Instruments (Civ. Code § 3412) 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”), disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36. 

As the Court noted in its prior Order, California law does not require that the assignment of a 
deed of trust be recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 
Cal.App.4th 1495, 1506 (demurrer based on lack of recorded assignment sustained because 
“the lender could have assigned the note to the beneficiary in an unrecorded document not 
disclosed to plaintiffs”); see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 
121-125. Second, MERS’ authority to assign a deed of trust is well established. See Siliga v. 
Mortgage Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 83 (“Siliga”), 
disapproved on other grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 Cal.4th 919, 
939 n. 13 (“Yvanova”). Furthermore, Plaintiff lacks standing to challenge alleged defects in 
assignment. See Saterbak, 245 Cal.App.4th at 815 (plaintiff lacked standing to challenge 
alleged defects in assignment; an unauthorized act by the trustee is not void but merely voidable 
by the beneficiary); see also Yvanova, 62 Cal.4th at 942 (recognizes borrower standing only 
where the defect in the assignment is void, rather than voidable). 

Here, Plaintiff alleges that the Assignment to Deutsche is void because “MERS ceased to be the 
beneficiary or the nominee beneficiary of the DOT” when it executed the Assignment of Deed of 
Trust on or about August 27, 2008. FAC at ¶ 14. As a consequence, Plaintiff alleges, the 
Assignment of Deed of Trust purportedly assigning to Deutsche the Deed of Trust is void 
“because at the time MERS executed [the Deutsche assignment], MERS no longer held any 
beneficial interest in the [Deed of Trust] and therefore had no interest to assign in the 
assignment to Deutsche Bank.” FAC at ¶ 17. 

Plaintiff argues that “MERS did record the assignment in the public record because it was sold 
to a non-MERS member. At that point, the loan was outside the MERS system and MERS was 
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not the beneficiary. MERS could not transfer any interest because it was not the beneficiary.” 
Opp. at 5:13-15 (emphasis original). This argument fails. As the Court noted in its previous 
Order, MERS’ role as the nominal beneficiary derives from the Deed of Trust itself, rather than a 
transitory agency relationship with the original lender, changing that role would require a 
contractual modification of the deed of trust negotiated between the borrower and the 
beneficiary, or a voluntary relinquishment of the nominee role on the part of MERS. The Plaintiff 
now alleges that “at the time MERS executed [the August 27, 2008 Assignment of Deed of 
Trust], MERS voluntarily relinquished the nominee role as beneficiary of the DOT and was no 
longer the nominee of the original lender, its successors, or assigns.” FAC at ¶ 17. However, 
this conclusion is not supported by any factual allegations. As a consequence, Plaintiff has 
alleged at most a voidable, not void assignment. Under prevailing law, he lacks standing to 
challenge a voidable assignment. See Saterbak, supra; see also Yvanova, supra. 

Finally, Plaintiff has failed to allege that he has suffered any prejudice as a consequence of any 
alleged improper assignments with respect to his loan. See Siliga, supra, 219 Cal.App.4th at 85; 
see also Fontenot, supra,198 Cal.App.4th at 272; both overruled on other grounds by Yvanova, 
62 Cal.4th at 937 (“we are concerned only with prejudice in the sense of an injury sufficiently 
concrete and personal to provide standing, not with prejudice as a possible element of the 
wrongful foreclosure tort”). 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104. 

As a threshold matter, there has not been a foreclosure sale of the subject property. 

Civil Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the holder of 
the beneficial interest under the mortgage or deed of trust, the original trustee or the substituted 
trustee under the deed of trust, or the designated agent of the holder of the beneficial interest.” 
Plaintiff’s wrongful foreclosure claim is premised on his allegations regarding defective 
assignment. For the reasons discussed further, above, Plaintiff lacks standing to challenge any 
alleged defects in assignment. As a consequence, he has failed to allege facts sufficient to state 
a claim for wrongful foreclosure.  

The Demurrer is sustained, without leave to amend. 
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 9.  TIME:  9:00   CASE#: MSC17-01585 
CASE NAME: CLUTE VS. CHUNG 
HEARING ON DEMURRER TO ANSWER 
FILED BY L. JASON CLUTE, THERESA KOSS CLUTE 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 10 days leave to amend. 

 

  

10.  TIME:  9:00   CASE#: MSL12-02457 
CASE NAME: PORTFOLIO VS. STREETER 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

11.  TIME:  9:00   CASE#: MSN17-1437 
CASE NAME: IN RE J. BURNETT JR. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY C.N. HINTON, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

12.  TIME:  9:00   CASE#: MSN17-1657 
CASE NAME: PETITION OF 619 ENTERPRISE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY 619 ENTERPRISE SOLUTIONS, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 
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13.  TIME:  1:30   CASE#: MSC14-00957 
CASE NAME: RODELO VS. MOREFLAVOR 
SETTLEMENT CONFERENCE (SET BY DEPT. 9) 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

 
ADD-ON 

 

14.  TIME:  9:00   CASE#: MSC15-01900 
CASE NAME: JITODAI VS. CITIMORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment, or for summary 
adjudication, brought by defendant CitiMortgage, Inc.  The motion is opposed by plaintiff 
Makoto Jitodai. 
 
 The motion for summary adjudication is denied as to the Third Cause of Action for 
negligence.  The motion for summary adjudication is granted as to the remaining causes of 
action.  The trial and issue conference dates are confirmed. 
 
 A. The Merits. 
 
  1. The First Cause of Action. 
 
 The First Cause of Action is for breach of contract.  This is a new cause of action stated 
for the first time in plaintiff’s Third Amended Complaint (“TAC”).  This cause of action has not 
been tested by demurrer. 
 
 Plaintiff alleges a breach of the implied covenant of good faith and fair dealing.  The gist 
of plaintiff’s theory is that defendant intentionally prevented plaintiff from curing the default on 
the subject mortgage loan.  (TAC, p. 15, ¶¶ 46-50.) 
 
 Defendant’s opening evidence shows that the subject mortgage loan went into default in 
October 2013, and remained in default until the date on which defendant exercised its 
contractual right to conduct a nonjudicial foreclosure.  (Defendant’s Fact No. 8, and evidence 
there cited.)  Insofar as plaintiff is contending that defendant should have further delayed the 
exercise of that contractual right, out of sympathy for plaintiff’s unfortunate circumstances in 
2015, that contention is not legally valid under the law governing the implied covenant cause of 
action.  (See, Thrifty Payless, Inc. v. Mariners Mile Gateway, LLC (2010) 185 Cal.App.4th 1050, 
1061-62.) 
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 Further, plaintiff’s opposition evidence fails to raise a triable issue of fact on the question 
of whether defendant somehow ‘prevented’ plaintiff from curing the default on the subject 
mortgage loan.  Plaintiff’s evidence shows only a few sporadic and ineffectual communications 
from plaintiff to defendant in 2015.  (Jitodai Dec., ¶¶ 7-21.)  This evidence is not sufficiently 
tethered to a specific contract term for purposes of the implied covenant cause of action.  
(See, Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 
1031-32.) 
 
 The Court finds that plaintiff’s evidence is not sufficient to raise a triable issue of fact 
concerning defendant’s alleged breach of the implied covenant of good faith and fair dealing.  
Accordingly, the Court grants defendant’s motion for summary adjudication as to the First Cause 
of Action for breach of contract. 
 
  2. The Second Cause of Action. 
 
 The Second Cause of Action is a tort cause of action for wrongful foreclosure.  Plaintiff 
alleges that the subject foreclosure sale was “illegal,” because it violated three statutory 
schemes.  The Court finds that there is no triable issue of fact as to this cause of action, for the 
following reasons. 
 
 With regard to 12 C.F.R. § 1024.38, a CFPB regulation, and 12 U.S.C. 1701j-3, the 
Garn-St. Germain Act, this cause of action lacks merit for the reasons stated in defendant’s 
opening memorandum.  (Memorandum, filed on 8-22-17, part IV-A-1, pp. 12-14.)  This leaves 
the alleged violations of Civil Code sections 2924c and 2903, California statutes that allow for 
the curing of mortgage defaults prior to a foreclosure sale.  The Court overruled defendant’s 
demurrer to this cause of action, as stated in the First Amended Complaint, on the ground that 
plaintiff had adequately alleged a violation of the California statutes.  (See, Munger v. Moore 
(1970) 11 Cal.App.3d 1, 8 [successor in interest entitled to pursue cause of action based on 
“the illegal sale which resulted from the failure to accept the timely tender”].) 
 
 We are now past the pleading stage however, and the Court must examine the 
sufficiency of plaintiff’s evidence.  The only evidence of an attempt to cure the subject default is 
found in paragraph 7 of plaintiff’s opposition declaration. 
 
 Plaintiff describes an incident in June 2015, when he allegedly walked into one of 
defendant’s retail branch offices, unannounced, and “asked to make a payment to stop the 
foreclosure.”  Plaintiff does not allege that he was willing and able to pay the full amount of the 
continually increasing loan default at that time.  The branch officer informed plaintiff that she 
could not accept a payment from a non-borrower trust entity without at least having an 
identification number for the trust, and advised plaintiff that he “should contact the foreclosure 
department.”  (Jitodai Dec., filed on 9-20-17, ¶ 7.) 
 
 Plaintiff offers no evidence that he ever attempted to ascertain or obtain an identification 
number for the trust.  Plaintiff also offers no evidence that a branch officer at a retail branch 
even has authority to make decisions concerning a mortgage loan that is in default and is in the 
process of being foreclosed. 
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 This single alleged attempt to make “a payment” of some unspecified amount in 
June 2015 must be viewed in the context of the other evidence of events occurring in 2015.  
In February 2015, plaintiff called CitiMortgage, and was told that he would need to send his 
parents’ death certificates and “all of the trust documents that you have.”  (Defendant’s Fact 
No. 16, and evidence there cited.)  Plaintiff appears to have simply ignored this instruction at 
the time. 
 
 In April 2015, approximately 18 months after the subject mortgage loan went into default, 
and with no follow-up from plaintiff on defendant’s February 2015 request for trust documents, 
defendant finally recorded a notice of default.  The reinstatement amount shown in the notice 
was approximately $ 13,000.  (Defendant’s Fact No. 18, and evidence there cited.)  Plaintiff 
offers no evidence that, at any time between April 2015 and the foreclosure sale in September 
2015, plaintiff was willing and able to tender this reinstatement amount, much less that he made 
an unambiguous offer to do so.  The only evidence in the record is that plaintiff did not have the 
resources to pay the full amount of the loan, which was approximately $ 21,000, but that he was 
willing to make some kind of monthly payments if the loan were somehow reinstated.  
(Defendant’s Fact Nos. 31 and 35, and evidence there cited.) 
 
 There was a flurry of last-minute contacts in August and September 2015, and this is the 
focus of plaintiff’s opposition declaration.  (Jitodai Dec., ¶¶ 7-21.)  However, in none of these 
contacts does plaintiff unambiguously offer to pay the full amount of the continually increasing 
mortgage loan delinquency. 
 
 The Court finds that plaintiff’s evidence is not sufficient to raise a triable issue of fact 
concerning the alleged violations of Civil Code sections 2924c and 2903.  Accordingly, the Court 
grants defendant’s motion for summary adjudication as to the Second Cause of Action for 
wrongful foreclosure. 
 
  3. The Third Cause of Action. 
 
 The Third Cause of Action is for common law negligence. The Court overruled 
defendant’s demurrer to this cause of action, as set forth in the First Amended Complaint.  
The Court found that the weight of recent authority recognizes a duty of care in this factual 
context, and that plaintiff’s allegations were sufficient.  (See, Daniels v. Select Portfolio 
Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1180-84.) 
 
 While it is a close call, the Court finds that plaintiff’s opposition declaration raises a 
triable issue of fact concerning defendant’s alleged negligence.  The evidence considered as a 
whole suggests that defendant did not have a standard procedure in place for handling what 
must be a common situation in California: the attempt by a successor trustee to communicate 
with a mortgage lender, with a view to possibly bringing a delinquent mortgage loan current.  If 
defendant did have such a standard procedure, the procedure does not appear to have been 
fully implemented with defendant’s customer service department, and does not appear to have 
been coherently followed in the case at bar.  There is no evidence of any written communication 
from defendant to plaintiff outlining what specifically plaintiff would need to do in order to 
establish his standing to communicate with defendant about the loan.  In some communications, 
defendant’s representatives may have inadvertently created confusion by asking plaintiff for 
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letters of administration, which are not applicable to property transferred through a living trust.  
On the eve of foreclosure, defendant asked plaintiff for his parents’ wills, which again would not 
be applicable. 
 
 Further, the communications with plaintiff in August and September 2015 may have 
suggested that defendant was willing to work with plaintiff if plaintiff could furnish the necessary 
trust documents.  Yet even after plaintiff did so (albeit at the very last minute), defendant simply 
proceeded with the foreclosure sale on its originally scheduled date.  If defendant always 
intended to take a ‘hard line’ with regard to the  September 8 foreclosure sale date, there is a 
triable issue of fact concerning whether defendant should at least have communicated that 
intention expressly and unequivocally, in light of the parties’ other communications.  The Court 
notes that even decisions skeptical of a negligence duty in this context have acknowledged a 
mortgage lender’s potential liability for negligent misrepresentation.  (See, Lueras v. BAC Home 
Loans Servicing, LP (2013) 221 Cal.App.4th 49, 68-69.) 
 
 Again, this is a close call.   A jury might well find that defendant was not negligent, or that 
even if defendant was negligent, plaintiff was guilty of substantial contributory negligence. 
 
 However, the Court finds that plaintiff’s evidence is minimally sufficient to raise a triable 
issue of fact concerning defendant’s alleged negligence.  Accordingly, the Court denies 
defendant’s motion for summary adjudication as to the Third Cause of Action for negligence. 
 
  4. The Fourth Cause of Action. 
 
 The Fourth Cause of Action is for intentional infliction of emotional distress.  
The Court overruled defendant’s demurrer to this cause of action, as stated in the Second 
Amended Complaint. 
 
 However, as noted above, we are now past the pleading stage and the Court must 
examine the sufficiency of plaintiff’s evidence.  Defendant’s opening evidence describes 
defendant’s conduct from the date of default through the foreclosure sale, and this evidence 
demonstrates persuasively that defendant did not engage in “outrageous” conduct of any kind.  
(See, Ross v. Creel Printing & Publishing Co., Inc. (2002) 100 Cal.App.4th 736, 746-748; Yu v. 
Signet Bank/Virginia (1999) 69 Cal.App.4th 1377, 1397-98.)  Plaintiff’s opposition evidence does 
not show a triable issue of fact on this point. 
 
 The only evidence of arguably “outrageous” conduct is plaintiff’s own rather startling 
verbal abuse of defendant’s customer service representatives, as evidenced by the transcripts 
of plaintiff’s early telephone calls falsely accusing defendant of fraud.  (Magid Dec., ¶ 12 and 
Exh. 9 [transcript of 12-10-12 telephone call]; ¶ 13 and Exh. 10 [transcript of 12-29-13 telephone 
call]; ¶ 14 and Exh. 11 [transcript of 1-20-14 telephone call].)  Defendant’s communications to 
plaintiff, by contrast, were scrupulously patient and professional, and defendant refrained from 
initiating foreclosure for a long period after it had the contractual right to do so. 
 
 The Court finds that plaintiff’s evidence is not sufficient to raise a triable issue of fact 
concerning the element of “outrageous” conduct.  Accordingly, the Court grants defendant’s 
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motion for summary adjudication as to the Fourth Cause of Action for intentional infliction of 
emotional distress. 
 
  5. The Fifth Cause of Action. 
 
 The Fifth Cause of Action is for “wanton and reckless” misconduct.  This is a new cause 
of action stated for the first time in plaintiff’s Third Amended Complaint (“TAC”).  The cause of 
action has not been tested by demurrer. 
 
 Plaintiff’s cause of action for ordinary negligence has only barely survived defendant’s 
motion for summary adjudication.  Defendant’s conduct does not rise to the level of “wanton and 
reckless” misconduct as a matter of law.  To the contrary, it is only plaintiff’s conduct — waiting 
until August 2015 to make a substantial attempt to establish a line of communication with 
defendant despite knowing of the subject mortgage loan since December 2012 — that might 
fairly be characterized as reckless. 
 
 The Court finds that plaintiff’s evidence is not sufficient to raise a triable issue of fact 
concerning “wanton and reckless” misconduct.  Accordingly, the Court grants defendant’s 
motion for summary adjudication as to the Fifth Cause of Action for that common law tort. 
 
 B. Additional Matters. 
 
  1. Plaintiff’s Original Opposition Papers. 
 
 In the opposition separate statement, as the basis for disputing Fact No. 7, plaintiff 
refers to pages 10, 11, and 14 of his deposition transcript, which purportedly are attached as 
part of Exhibit “A” to the declaration of plaintiff’s attorney, Tiffany Norman.  Pages 10 and 11 
are also cited as the basis for Additional Fact “F”.  However, those pages are not part of 
Exhibit “A” to either the original declaration of Ms. Norman or the replacement declaration filed 
on October 25, 2017. 
 
 In the opposition separate statement, as the basis for Additional Facts “B” and “C”, 
plaintiff refers to pages 27 and 28 of his deposition transcript, which purportedly are attached 
as part of Exhibit “A” to the declaration of Ms. Norman.  As the basis for Fact “E”, plaintiff 
refers to page 53 and 54 of his deposition.  None of these pages, however, are part of the 
Exhibit “A” to either the original declaration of Ms. Norman or the replacement declaration filed 
on October 25, 2017.  Exhibit “A” contains only the pages (provided to the Court out of 
numerical order) listed below. 
 
  2. Plaintiff’s “Replacement” Opposition Documents. 
 
 The Court notes the following defects in the “replacement” opposition documents that 
plaintiff filed on October 25, 2017.  Ms. Norman did not tab the 11 exhibits to her replacement 
declaration; the Court’s legal research staff was compelled to perform this clerical task on 
plaintiff’s behalf.  (See, Cal. Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, subd. (3).) 
The declaration’s untabbed Exhibit “A” consists of selected pages from plaintiff’s deposition, 
presented to the Court in the following haphazard order: 120-122, 118-119, 117, 118, 117, and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/08/17 

 
 

- 15 - 

114-115.  The 22-page replacement memorandum has a table of contents and a table of 
authorities, but the tables do not include page numbers, negating their utility.  The Court has 
exercised its discretion to consider these defective replacement papers, which themselves were 
offered in an attempt to cure conceded defects in the original opposition papers, so as to avoid 
further delay. 
 
 The Court thanks defendant’s counsel for the high quality of the opening and reply 
papers, which were exemplary in all respects. 
 
  3. Defendant’s Evidentiary Objections. 
 
 The Court rules as follows on defendant’s objections to the declaration of plaintiff Makoto 
Jitodai, which objections were filed with the reply papers on October 5, 2017: 
 

Nos. 1-2. Sustained, on the grounds stated by defendant. 
 

No. 3.  Overruled.  Plaintiff offers evidence of this exchange for the  
 purpose of attempting to establish the tender and refusal of a payment on the 
subject mortgage loan, and not for the purpose of establishing the truth of factual 
matters that the CitiMortgage agent may have communicated to plaintiff.  
Accordingly, while the evidence does not adequately establish what plaintiff 
hoped to establish, it is not hearsay. 

 
 The Court rules as follows on defendant’s objections to the replacement declaration of 
Tiffany Norman.  These objections were filed pursuant to court order on October 26, 2017. 
 

Nos. 1-2. Sustained, on the grounds stated by defendant. 
 

The Court further notes as follows: the mere fact that documents have been 
produced in discovery does not make those documents admissible evidence.  
(Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 855.) 

 
Nos. 3-4: Sustained, on the grounds stated by defendant. 

 
 The Court further notes as follows: Ms. Norman’s assertion that the subject 
document “was entered into evidence” at a deposition is unintelligible.  Ms. 
Norman presumably means that the document was marked for identification as a 
deposition exhibit, but that, of course, does not authenticate the document for 
purposes of this motion. 

 
 The Court has ruled on these objections in order to create a complete record, should 
either side seek appellate review.  However, the objections were not dispositive of defendant’s 
motion as to any cause of action; the Court would have ruled the same way if all the objections 
had been sustained, or if all the objections had been overruled. 
 

 

 


